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MODRALL SPERLING

L AW Y E R S

April 20, 2018

Via e-mail and U.S. Mail
Honorable Michael J. Melloy
Special Master

United States Circuit Judge

111 Seventh Avenue, S.E., Box 22
Cedar Rapids, 1A 52401

Re: Texas v. New Mexico and Colorado, No. 141 Original
Dear Judge Melloy:

We write on behalf of our respective clients El Paso County Water
Improvement District No. 1 (“EPCWID” - Maria O’Brien, Counsel), and Elephant
Butte Irrigation District (“EBID” - Samantha R. Barncastle, Counsel) (collectively
“the Districts”) regarding the proposed Case Management Plan submitted by the
parties on April 13, 2018. EPCWID and EBID are the beneficiaries in Texas and
New Mexico respectively, of the water supply from the Rio Grande Reclamation
Project (“the Project” or “Rio Grande Project”). In Texas, EPCWID supplies
irrigation water from the Project to approximately 69,000 acres of land and a
substantial portion of the water supply to the City of El Paso. In New Mexico,
EBID supplies Project irrigation water to approximately 90,640 acres of land.

In granting the United States’ motion to intervene in this case, the Supreme
Court held that the Rio Grande Project and Rio Grande Compact are “inextricably
intertwined.” Texas v. New Mexico and Colorado, No. 141 Orig., 138 S.Ct. 954,
959; Slip Op. at 5 (2018). Because of the interrelated nature of the Project and the
Compact, the Court also recognized that the Districts have unique status and
interests vis-a-vis the Project and thus the Compact due to their contracts with the
United States for water supply and Project operations. 138 S.Ct. 954, 959; Slip
Op. at 2-3, 5. (Project effectuates Compact deliveries to Texas through
“Downstream Contracts”); see also April 13, 2018 Letter from the United States
at 1. To date, the Districts’ role in this case has been recognized as amici curiae.
This may evolve as the case develops based on the Districts’ unique status as the
only amici to have contractual rights and obligations with regard to Rio Grande
Project water supply and operations. The issues to be litigated in this case directly
impact the Districts’ interests. See, e.g., April 13, 2018 Letter from the State of
New Mexico at 3 (the Operating Agreement for the Rio Grande Project as among
the United States and the Districts “will be a significant part of this litigation”).
The United States and the Districts are the only parties to the Operating
Agreement.

Tel: Maria O'Brien
PH: 505.848.1803
Fax: 505.848.9710
maria.obrien@modrall.com

Modrall Sperling
Roehl Harris & Sisk P.A.

500 Fourth Street NW
Suite 1000
Albuquerque,

New Mexico 87102

PO Box 2168
Albuquerque,
New Mexico 87103-2168

Tel: 505.848.1800
www.modrall.com



Hon. Michael J. Melloy
Page 2

Both Districts reserve their respective rights to pursue renewed motions to
intervene as this case proceeds. However, at this point in time the Districts have
been identified as amici with unique interests whose participation in the case
should be permitted in a manner to efficiently and effectively allow full exposition
of the issues.

The April 13, 2018 Case Management Plan submitted by the parties proposes
conditions and procedures for participation of amici curiae which are
unnecessarily restrictive and will likely result in inefficiencies and unnecessary
filings. See, e.g., April 13, 2018 Case Management Plan at Section 3 and
Appendix C, 4.1 (requiring amici to seek permission of the Special Master for any
filing; precluding amici participation at depositions). In lieu of the approach and
procedures proposed in the Case Management Plan with regard to District
participation, the Districts propose the following:

1. The Districts should not be required to seek permission from the Special
Master prior to making filings in this case.

2. The Districts may attend depositions but such participation shall be limited to
the attendance of one counsel for each District, as well as one expert per
District at depositions of technical experts.

3. The Districts should be served with all pleadings, notices and discovery
requests (but not discovery responses). A process for sharing discovery
responses should be established so as to make responses available to amici
curiae, at the cost of the amici curiae requesting them (the undersigned
propose a document sharing database).

4. The Districts should be entitled to attend and participate in status conferences
and hearings held by the Special Master.

We greatly appreciate the opportunity to provide these comments to your
Honor.

Respectfully yours,

MODRALL, SPERLING, ROEHL, HARRIS
& SISK, P.A.

Maria O’Brien

Post Office Box 2168

500 Fourth Street, N.W., Ste. 1000
Albuquerque, New Mexico 87103-2168

Counsel for El Paso County Water District No. 1
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-AND-

BARNCASTLE LAW FIRM, LLC

K&
Samantha R. Barncastle
1100 South Main, Suite 20 (88005)
P.O. Box 1556
Las Cruces, NM 88004
Counsel for Elephant Butte Irrigation District

Cc: Service List
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Special Master Honorable Michael J. Melloy (319) 432-6080

Special Master Michael Melloy@ca8.uscourts.gov

United States Circuit Judge TXvNM141@ca8.uscourts.gov

111 Seventh Avenue, S.E., Box 22
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Parties
(Service via Electronic Mail)

STATE ATTORNEY & ADDRESS PHONE & EMAIL
Texas Stuart L. Somach* (916) 446-7979

Andrew M. Hitchings

Robert B. Hoffman

Francis M. “Mac” Goldsberry II
Theresa C. Barfield

Brittany K. Johnson

Somach Simmons & Dunn, PC
500 Capital Mall, Suite 1000
Sacramento, CA 95814
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James E. Davis
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Attorney General
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Deputy Attorney General
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hbalderas @nmag.gov
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Special Assistant Attorney General
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Patricia Salazar — Tania’s assistant

Marcus J. Rael, Jr.

David A. Roman

Special Assistant Attorney General
ROBLES, RAEL, AND ANAYA
500 Marquette Ave. NW, Suite 700
Albuquerque, NM 87102

Chelsea Sandoval — Paralegal

Bennet W. Raley

Lisa M. Thompson

Michael A. Kopp

Special Assistant Attorneys General
TROUT RALEY

1120 Lincoln St., Suite 1600
Denver, CO 80203

marcus @roblesrael.com

psalazar @nmag.gov

(505) 242-2228 — Theresa/Clara
marcus @robelsrael.com
droman @roblesrael.com

Chelsea@roblesrael.com

(303) 861-1963

braley @troutlaw.com
Ithompson @troutlaw.com
mkopp @troutlaw.com

Colorado Cynthia H. Coffman (720) 508-6281
Attorney General of Colorado cynthia.coffman @coag.gov
Karen M. Kwon karen.kwon @coag.gov
First Assistant Attorney General chad.wallace @coag.gov
Chad M. Wallace*
Senior Assistant Attorney General
Colorado Department of Law
1300 Broadway
Denver, CO 80202
Nan Edwards - Paralegal nan.edwards @coag.gov
United States James J. Dubois* (303) 844-1375

R. Lee Leininger

Thomas K. Snodgrass

U.S. Department of Justice
Environment & Natural Resources Div
999 18™ Street

South Terrace, Suite 370

Denver, CO 80202

Seth C. Allison — Paralegal

james.dubois @usdoj.gov

(303) 844-1364

lee.leininger @usdoj.gov
(303) 844-7233
thomas.snodgrass @usdoj.gov

(303) 844-7917
seth.allison @usdoj.gov




Noel J. Francisco *

Acting Solicitor General

Jeffrey H. Wood

Acting Assistant Attorney General
Ann O’Connell

Assistant to Solicitor General
U.S. Department of Justice

950 Pennsylvania Ave, NW
Washington, DC 20530-0001

Stephen M. MacFarlane

U.. Department of Justice
Environment # Natural Resources Div.
501 I Street, Suite 9-700

Sacramento, CA 95814

Judith E. Coleman
U.S. Department of Justice

Environment & Natural Resources Div.

P.O. Box 7611
Washington, DC 20044-7611

(202) 514-2217
supremectbriefs @usdoj.gov

(916) 930-2204
stephen.macfarlane @usdoj.gov

(202) 514-3553
judith.coleman @usdoj.gov
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AMICI ATTORNEY AND ADDRESS PHONE & EMAIL
Albuquerque Jay F. Stein (505) 983-3880
Bernalillo County | James C. Brockmann* jfstein @newmexicowaterlaw.com
Water Utility STEIN & BROCKMANN, P.A. jcbrockmann @newmexicowaterla
Authority P.O. Box 2067 w.com
Santa Fe, NM 87504
Administrative Copy administrator @newmexicowaterl
aw.com
Peter Auh
Albuquerque Bernalillo County Water (505) 289-3092
Utility Authority pauh @abcwua.org
P.O. Box 568
Albuquerque, NM 87103-0568
City of El Paso Douglas C. Caroom* (512) 472-8021
Susan M. Maxwell dcaroom @bickerstaff.com
BICKERSTAFF HEALTH DELGADO | smaxwell @bickerstaff.com
ACOSTA, LLP
3711 S. MoPac Expressway
Building One, Suite 300
Austin, TX 78746
City of Las Cruces | Jay F. Stein* (505) 983-3880
James C. Brockmann jfstein @newmexicowaterlaw.com
STEIN & BROCKMANN, P.A. jcbrockmann @ newmexicowaterla
P.O. Box 2067 w.com
Santa Fe, NM 87504
Administrative Copy administrator @newmexicowaterl
aw.com
Jennifer Vega-Brown
Marcia B. Driggers (575) 541-2128
Las Cruces City Attorney’s Office jvega-brown @las-cruces.org
P.O. Box 20000 marcyd @las-cruces.org
Las Cruces, NM 88004
Elephant Butte Samantha R. Barncastle* (575) 636-2377

Irrigation District

BARNCASTLE LAW FIRM, LLC
1100 South Main, Suite 20 (88005)
P.O. Box 1556

Las Cruces, NM 88004

Janet Correll-Paralegal

Fax: (575) 636-2688
samantha@h?2o-legal.com

janet@h?20-legal.com
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Hudspeth County
Conservation and
Reclamation
District No. 1

Andrew S. “Drew”’ Miller*
KEMP SMITH LLP

919 Congress Ave., Suite 1305
Austin, TX 78701

(512) 320-5466

dmiller@kempsmith.com

New Mexico Pecan
Growers

Tessa Davidson®

Davidson Law Firm, LLC
4206 Corrales Rd.

P.O. Box 2240

Corrales, NM 87048
Patricia McCan — Paralegal

(505) 792-3636

ttd @tessadavidson.com

patricia@tessadavidson.com

New Mexico State
University

John W. Utton*
Utton & Kerry, P.A.
P.O. Box 2386
Santa Fe, NM 87504

Lizbeth Ellis

General Counsel
Clayton Bradley
Counsel

Hadley Hall Room 132
2850 Weddell Road
Las cruces, NM 88003

(505) 699-1445
john @uttonkery.com

(575) 646-2446
lellis@ad.nmsu.edu

bradleyc@ad.nmsu.edu

State of Kansas

Derek Schmidt

Attorney General of Kansas
Jeffrey A. Chanay

Chief Deputy Attorney General
Toby Crouse*

Solicitor General of Kansas
Bryan C. Clark

Assistant Solicitor General
Dwight R. Carswell
Assistant Solicitor General
120 S.W. 10™ Ave., 2™ Floor
Topeka, KS 66612

(785) 296-2215

toby.crouse @ag.ks.eov




